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[FOCUS] The International Court of Justice 

awards a financial compensation in the case of 

environmental damages based on international 

law 
 

Environmental damages and the ICJ – the Costa Rica c. Nicaragua case law 

(2 October 2018) 
 

In October 2016, the International 

Monsanto Tribunal took place in The Hague 

(Netherlands). Scientifics, farmers, 

campaigners but also specialists of 

international law gathered to « judge » the 

multinational company Monsanto. The aim was 

to draw attention on the firm’s activities and to 

“name and shame”, when the substantive law 

is not sufficient. In fact, this Tribunal does not 

have any legal incidence but a merely symbolic 

value.  

Yet, the international experts have been able to present recommendations to the 

International Criminal Court and an estimation1 of damages that the multinational might have 

caused on populations and on the environment. The goal was also to qualify the actions as a 

crime of Ecocide, which currently is not legally condemnable in international law. In its 

advisory opinion dates April 18, 2017, the Tribunal condemned the American company for 

violations of Humans rights but also held it responsible for serious harms to the environment.  

The environment is at the heart of nowadays international issues.  

The Intergovernmental Panel on Climate Change (IPCC), in its fifth report published in 

2013 expressed its concerns: the global2 average temperature has increased by 0.85 degrees 

since 1880. The IPCC also stressed the urgency to deal with the ice melt. We are witnessing a 

                                                 
1 https://en.monsantotribunal.org/upload/asset_cache/1016160509.pdf  
2 https://www.ipcc.ch/site/assets/uploads/2018/03/WG1AR5_SummaryVolume_FINAL.pdf  

https://en.monsantotribunal.org/upload/asset_cache/1016160509.pdf
https://www.ipcc.ch/site/assets/uploads/2018/03/WG1AR5_SummaryVolume_FINAL.pdf
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judicialization of the environment by civil society and consequently, an internalization of the 

environmental issues.  

In this context, on February 2, 2018, the International Court of Justice (ICJ) ruled about 

a territorial dispute between Costa Rica and Nicaragua.  

Is the principle that a damage gives rise to a compensation also 

applicable to environmental damage? 

In the present case, Costa Rica claimed that Nicaragua “violated the sovereignty and 

territorial integrity of Costa Rica” which caused an environmental damage. Costa Rica sought 

a financial3 compensation for the damages, which constituted a new demand to the ICJ: can 

environmental damages lead to reparation? In the judgement, the Court is using some general 

principles of the International law to extend the compensation principle to environmental 

damages. Furthermore, Costa Rica claimed that Nicaragua was responsible for “major 

environmental damages on its territory”4.  

Therefore, if a State causes a damage, it 

is under obligation to repair it. First, the Court 

restated international principles beginning with 

the dictum established in the judgement which, 

in the Factory at Chorzów case, formulated that 

“a breach of an obligation gives rise to an 

obligation to make reparation in adequate 

form”5. A damage caused by a State’s 

internationally wrongful act gives a right to 

reparation. Moreover, in the Trail smelter case 

(Arbitral Sentence, 1941), we find the bases of 

the International Environmental Law “no State has the right to use or permit the use of its 

territory in such a manner as to cause injury (...) to the territory of another.”6.  

Plus, the arbitration stated a limit concerning territorial sovereignty: a state cannot 

provoke a damage that causes serious consequences and if the damage is certain. A State, by 

                                                 
3 ICJ, Certain Activities carried out by Nicaragua in the Border Area (Costa Rica v. Nicaragua), 2018 §78.  
4 ICJ, Maritime Delimitation in the Caribbean Sea and the Pacific Ocean (Costa Rica v. Nicaragua), Summary 

2018/2, §74.  
5 PCIJ, Factory at Chorzów (Germany v. Poland), 1927, §2. 
6 Trail Smelter Case (United States v. Canada), Arbitral Sentence, 1941.  
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using its territory can also damage the one of another State and cause an environmental damage 

on its territory: which is prohibit in international law. Even though the Court had not previously 

adjudicated a claim for compensation for environmental damage, the international principle 

governing the violation of an international wrongful act might lead to a reparation. To assess 

the monetary value of the damages, the jurisdiction looked to establish a direct causal link 

between the Nicaraguans’ activities and the damages. In the present case, this explains why the 

Court ruled in relation to an environmental damage and stated as follows: “it is for the Court to 

decide whether there is a sufficient causal nexus between the wrongful act and the injury 

suffered”7. 

The jurisdiction then rules that “it is consistent with the principles of international law 

governing the consequences of internationally wrongful acts, including the principle of full 

reparation, to hold that compensation is due for damage caused to the environment, in and of 

itself, (...) and the consequent impairment or loss of the ability of the environment to provide 

goods and services, is compensable under international law”8 Thus, the Court affirmed that an 

environmental damage can be financially damaged, marking a significant step in international 

law. It is the most remarkable progress of the Court since it is dealing with environmental cases. 

The Court formally recognized the need for compensation when environmental damages are 

caused. The principle of a breach of an obligation has been extended to environmental damages, 

which the judges justified as follows: “compensation may be an appropriate form of reparation, 

particularly in those cases where restitution is materially impossible or unduly burdensome”9.  

 

The use of experts in an international ruling: the parties’ and the court’s 

methods in the Costa Rica vs. Nicaragua Case (2 February 2018) 

 

Juria novit curia. International judges have an established duty to know the law on 

which they base their ruling10. Nonetheless, with each case emerge practical and technical 

questions about which a judge cannot know beginnings and ends. This is the moment when the 

                                                 
7 Ibid, §204.  
8 ICJ, Certain Activities carried out by Nicaragua in the Border Area (Costa Rica v. Nicaragua), Question of 

compensation, Press 8 release, 2 February 2018, §4.  
9 Ibid. §3.  
10 SAVADOGO L., “Juridictions internationales, le recours des juridictions internationales à des experts“ in 

Annuaire français de Droit International, CNRS Editions, Paris, p. 231. 
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expert comes in. Nowadays, the “expert”  has not been defined by the positive law, but a 

definition was given in the covenant between the International Tribunal for the Law of the Sea 

and Germany related to the Court’s headquarters, the 14 December 200411: the expert can be 

any person called by the parties or the court to give a statement because of his knowledge, skills 

or specific scholarship12.  

In the International Court of Justice’s “Rules of Court” adopted on 14 April 1978 and 

entered in force on 1 July 197813, the word “expert” appears seventeen times. Moreover, while 

article 57 gives details about the procedure parties must respect (i.e. communicate names, 

nationality or quality of selected experts), article 67 reiterates the Court’s power as it makes 

possible for it to “arrange for an enquiry or an expert opinion” itself. In the study case opposing 

Costa Rica and Nicaragua about the latter’s activities in the Costa Rican territory, and as it has 

been underlined before in this paper, the parties had the possibility to present two 

methodologies (the Costa Rican “ecosystem services approach” versus the Nicaraguan 

“replacement costs approach”14). In order to establish their methodology, they obviously had to 

work with experts; which they introduced in their memorials and counter-memorials.  

On one hand, Costa Rica presented its methodology based on the work of a 

NonGovernmental Organization called “Fundacion Neotropica”. The latter is based in Costa 

Rica, was created in 1985 and introduces itself to be a multi-tasking organization which, among 

several provided services, offers consulting and analysis15 works. Moreover, the country based 

its methodology on the expertise of a supranational entity: the Ramsar convention (adopted in 

1994 and monitored by the United Nations Educational, Scientific and Cultural Organisation) 

which can do “global expertise and advice to the problems and threats that could lead to a loss 

in ecological character to a wetland”16. It has done ninety advisory missions in thirty years 

among which the n°6917 to establish an environmental damage in Costa Rica in 2010. This 

expertise resulted in the methodology presented by Costa Rica in our study case.  

                                                 
11 Ibid, p. 233. 
12 COUVREUR Ph., “Le Règlement juridictionnel » in SFDI (ed.), Le Processus de délimitation maritime : 

Etude d’un cas fictif : Colloque international de Monaco, 2004, p.384. 
13 Official website of the International Court of Justice, “Rules of the Court”, 1978.  
14 Op. Cit. ICJ, “Certain activities carried out by Nicaragua in the border area” (Costa Rica versus Nicaragua), 2 

February 2018, Paragraph 39 to 41.  
15 Fundación Neotropica, Official website, “Quienes somos?”, https://www.neotropica.org/copia-de-

juntaadministrativa-2.  
16 Ramsar Official website, “RAMSAR ADVISORY MISSION”, 

https://www.ramsar.org/activity/ramsaradvisory-missions.  
17 Op. Cit. ICJ, “Certain activities carried out by Nicaragua in the border area” (Costa Rica versus Nicaragua), 2 

February 2018, Paragraph 46.  

https://www.neotropica.org/copia-de-juntaadministrativa-2
https://www.neotropica.org/copia-de-juntaadministrativa-2
https://www.ramsar.org/activity/ramsaradvisory-missions
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On the other hand, and as expected, Nicaragua judged the Cosa Rican expertise was not 

reliable. Consequently, this party grounds its methodology on a recognised transnational 

expertise: The United Nations Compensation Commission’s work in 1991. This was 

“established by the UN Security Council as an ad hoc quasi-judicial body to award financial 

compensation for the damage caused by Iraq’s invasion and occupation of Kuwait in August 

1990”18.   

We witness several methodologies of expertise, as national than transnational, which 

are not “devoid of relevance to the task at hand” (§47) according to the Court. However, when 

the Court decides not to select one or another methodology and states it would choose just the 

relevant elements to establish its own appreciation, it reiterates its independent power towards 

the parties. Indeed, the Court must free itself from the parties regarding its expert’s choice and 

its appreciation of the latter report.   

Concluding remarks 

The International Court of Justice awarded, for the first time in 72 years of existence, a 

compensation for an environmental damage because of Nicaragua’s borders activities. The 

judgment is useful for its guidance as to how the ICJ will approach damages claims in cases of 

environmental harm, including its adoption of the modified ecosystems approach. The judge 

has an important role in creating obligations that states must apply. His role is not limited to 

interpretation and application of the law. In the present case and following a strict methodology, 

judges have created an obligation, but we can’t be sure of the future of such a case law because 

of the monetary translation of the environment which can, consequently, be monetized by 

parties. Nonetheless, methodology is always a tool to apply justice to every single case.    

 

 

 

 

 

 

                                                 
18 SAND P. H., “Compensation for Environmental Damage from the 1991 Gulf War”, in ENVIRONMENTAL 

POLICY AND LAW, vol. 35 No. 6 (December 2005) p. 244.  
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